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KMC Telecom, Inc. ("KMC"), by its undersigned counsel and pursuant to Section 1.429

of the Commission's rules, submits this Petition for Further Reconsideration of the

Commission's First Memorandum and Order on Reconsideration ("Reconsideration Order"),

released March 11, 1997, and published in the Federal Register April 15, 1997, in which the

Commission modified in certain respects the implementation schedule for number portability.

I. INTRODUCTION AND SUMMARY

In its First Report and Order released July 2, 1966 ("First Report and Order"), the

Commission required the LECs to implement number portability on all switches in the 100

largest metropolitan statistical areas ("MSAs"), in a five-phase sequence ending Dec., 1998,

deferring implementation ofnumber portability outside the top 100 MSAs until 1999. The

Reconsideration Order, among other changes, modified the schedule for the top 100 MSAs by



requiring number portability only for those switches within the top 100 MSAs for which another

carrier has made a specific request. The Commission pointed out that this modification made it

"likely" that the LECs' implementation obligation will be "significantly lighter."

Reconsideration Order -,r 88. The Reconsideration Order, however, did not change the

Commission's initial finding that vendors had the capability to support implementation of

number portability for all switches in the top 100 MSAs. Accordingly, the Reconsideration

Order raised for the first time the distinct likelihood that requests for number portability might

cover substantially fewer than all the switches in the top 100 MSAs and thus leave significant

unused vendor capacity. This Petition proposes a procedure by which that unused vendor

capacity, if it develops, could be utilized efficiently for providing number portability to specific,

discrete switches outside the top 100 MSAs where there is market demand for number

portability, thus bringing the benefits of effective competition to less densely populated areas of

the country.

Specifically, the Reconsideration Order now provides that carriers at any time may

request the provision ofnumber portability in switches outside the 100 top MSAs, but that the

time for incumbent providers to comply with such requests does not run until after the deadline

ofDec. 31, 1998, for deployment ofnumber portability in the top 100 MSAs. In this Petition,

KMC proposes that the time for compliance with requests outside the top 100 MSAs should run

from the date ofthe request if the request is made after Nov. 1, 1997, unless (for requests made

before Dec. 31, 1998) the LEC obtains a statement from the vendor that, based on the orders it

has received to date, it does not have sufficient additional capacity to accommodate the request.

The same opportunity to obtain number portability ahead of schedule, where vendor capacity
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exists, should also be accorded to carriers within the top 100 MSAs and presently relegated to

Phases IV and V of the implementation schedule.

The rationale for this proposal is that, by Nov. 1, 1997, it should be apparent whether the

initial requests for number portability within the top 100 MSAs are running at a level that leaves

the vendors with unused capacity. (The deadline for initial requests for the first three phases of

the five-phase schedule for the top 100 MSAs expires September 30, 1997.) If, at that point,

excess vendor capacity exists, there is absolutely no reason why it should not be made available

for utilization outside the 100 top MSAs, in areas where a competing carrier is ready to provide

service. If, despite the existence of adequate vendor capacity, the LEC itselfbelieves it does not

have the capability to meet the deadline, it may utilize the waiver procedure established by the

First Report and Order ~ 85 and § 52.23(e). Where vendor capacity exists and the LEC is

capable of complying with a request for number portability, there should be no barrier to

effective competition in any area ofthe country, and users in smaller markets should not be

treated as second-class citizens in relation to users located in larger markets.

II. AUSAJL1rSIS

A. A Petition for Further Reconsideration Is Appropriate under the
Commission's Rules.

Under Section 1.429(i) of the Commission's Rilles, an order disposing of a petition for

reconsideration which modifies the rules initially adopted is subject to further reconsideration "to

the extent of such modification." In this Petition, KMC asks for reconsideration only to the

limited extent that the Reconsideration Order's modification of the number portability rules has
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created the distinct likelihood of excess vendor capacity before the present deadline ofDec. 31,

1998 for the top 100 MSAs, enabling implementation beyond the top 100 MSAs earlier than

otherwise. The Petition requests further reconsideration only to the extent that the modification

has created the likelihood of such excess capacity. Under Rule 1.429(i), an order on

reconsideration is subject to further reconsideration to the extent that it has changed the

''underlying premise" ofthe original order. Amendment ofPart 73 etc., 7 FCC Rcd 2954

(1992). In this case, the "underlying premise" of the original schedule was that number

portability would be implemented for every switch in every one of the top 100 MSAs,

irrespective ofcarrier demand or the switch's location or function within those geographical

areas. To the extent that the Reconsideration Order materially modified that underlying premise

by requiring number portability only for switches for which it is requested, the Order is subject to

further reconsideration under Rule 1.429(i).

B. The Petition Should Be Granted

1. The Commission Must Further Amend the Rule to Take Into Account the Fact
That, As Modified on Reconsideration, It Creates the Likelihood ofUnused
Vendor Capacity.

As the rule was initially promulgated, the LECs were required to implement number

portability by the end of 1998 with respect to all switches within the top 100 MSAs. First

Report and Order § 52.3(b). That was based on AT&T's proposed schedule, which estimated

that the major switch manufacturers collectively have the capacity to update switch software at a

total rate of 53 switches per week. First Report and Order~ 77; AT&T Ex Parte Letter ofApril

25, 1996. atch. 1; AT&T Comments ofMarch 29, 1996 at 8 n. 14. Based on those figures, the
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Commission found that schedule ''workable'' and prescribed a phased implementation for the top

100 MSAs, spreading implementation over a period of 15 months to "allow a reasonable amount

oftime to install the appropriate generic and application software in the relevant switches." First

Report and Order~ 77, 81.

In its Reconsideration Order, the Commission extended the time for implementation in

Phases I and II of the top 100 MSAs, on the ground that "initial implementation of this new

number portability technology is likely to require more time than subsequent deployment once

the technology has been thoroughly tested and used in a live environment." Reconsideration

Order ~ 78; see also ~ 84. But the Commission left intact the original 15-month period for

phased implementation in the top 100 MSAs and left untouched the estimate, on which it had

initially relied, ofvendor capability collectively to support updates at the rate of 53 switches per

week.

At the same time, the Commission confined the LECs' obligation within the top 100

MSAs to only those switches for which they receive a specific request, in order to allow the

LECs "to target their resources where number portability is needed." Reconsideration Order

~ 59. The Commission pointed out in light of this modification the implementation obligations

imposed by the regulation "are likely to be significantly lighter." Reconsideration Order ~ 88.

If, in fact, as the Commission rationally concluded, the burden of implementing number

portability actually turns out to be "significantly lighter" than the estimates ofvendor capacity

underlying the original implementation schedule, the Commission must adjust the schedule.

Section 251(b) of the Act requires LECs to provide number portability ''to the extent technically

feasible ... in accordance with requirements prescribed by the Commission." The
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implementation obligation as modified by the Reconsideration Order is likely to be "significantly

lighter" than the obligation which the Commission found to be technically feasible. Unless the

implementation schedule is modified accordingly, the rule is defective because it does not

require the LECs to provide number portability "to the extent technically feasible," as required

by Section 251(b), and as a result discriminates against less densely populated areas of the

country in violation of the policy of the Act to provide such areas "reasonably comparable"

service. ~ Section 254(b)(3).

2. The Commission Should Adopt a Procedure To Allow Areas Outside the Top 100
MSAs To Take Advantage of any Unused Vendor Capacity that May Develop
Because Fewer Than All Switches Within the Top 100 MSAs are the Subject of
Number Portability Requests.

KMC's proposed procedure would not take effect until Nov. 1, 1997. September 30,

1997, is the deadline for initial requests for number portability for the third phase of the five-

phase implementation schedule for the top 100 MSAs. By Nov. 1, 1997, based on orders

received for the first three phases (plus whatever orders have come in early for the remaining

two), the vendors should know whether the gap between the number ofrequests for updates and

the total number of switches is large enough to free up some of their capacity. If, at that point, a

vendor believes it has sufficient capacity to accommodate a request for number portability

outside the top 100 MSAs, there is absolutely no reason for that capacity to remain idle. Under

the KMC procedure, the LEC would be required to implement any request made after Nov. 1,

1997 within the schedule provided by § 52.23(b)(2)(iv) of the present Rule, unless (for requests

made before Dec. 31, 1998) the LEC obtains a statement from the switch vendor that, based on

the orders it has received to date, it does not have the additional capability to support the request.
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The right to make such a request, subject to a statement from the switch vendor that it does not

have the additional capability, should also be granted to competitive carriers in the MSAs listed

in Phases IV and V ofthe present schedule.

To be sure, there might be a chance that the pace ofrequests would accelerate for the

latter two phases of the top MSAs, or that belated requests will come in for the first three phases.

But vendor capacity should not stand idle to accommodate possible future requests from the top

100 MSAs, at a time when a competing carrier is presently ready to request portability and

provide effective competition in other areas. The Act expresses a Congressional policy that

consumers in all regions of the country should have access to telecommunications services

"reasonably comparable to those provided in urban areas." Section 254(b)(3). Effective

competition is a key element ofcomparability, and "Congress has recognized that number

portability will lower barriers to entry and promote competition in the local exchange

marketplace." First Report and Order ~ 2. It would be gross and unlawful discrimination against

consumers outside the top 100 MSAs to deny them the benefits of a key element ofcompetitive

telecommunications service, where a competing carrier stands ready to provide it and vendor

capacity to install number portability is available.

KMC's own situation is illustrative of the problem created by the present schedule for

implementation ofnumber portability. KMC is targeting several areas outside the top 100

MSAs which it believes are ready for competitive telecommunications services. Two such areas

are Shreveport, Louisiana and Corpus Christi, Texas. In addition, KMC is targeting Baton

Rouge, Lousiana, in Phase V of the present schedule. These are areas with significant

commercial, industrial, medical, academic and governmental customers. They are much more
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suitable candidates for competitive service than, for example, some areas within the New Orleans

MSA, in Phase III of the present schedule. I Ifvendor capacity is available, it makes no sense to

keep that capacity in reserve for the outer areas of the New Orleans MSA (presently entitled to

the Phase III implementation dates of April 1 to June 30, 1998), while number portability is

delayed until December 31, 1998 for Baton Rouge, and June 30, 1999 for Shreveport and Corpus

Christi.

The LECs will presumably argue that there might be situations in which there are limiting

factors other than vendor capacity, rendering some early upgrades infeasible. That seems

improbable, since the Commission's findings with respect to technical feasibility focused on

vendor capability as the principal limiting factor. First Report and Order' , 77, 81. Moreover,

to the extent that the burden on carriers is a limiting factor, there is every reason to believe that,

as vendor burdens have been lightened by the Reconsideration Order's modification, so too have

carrier burdens lightened.

In any event, the rules establish a waiver procedure, under which the LEC can

demonstrate that it cannot meet the deadline for a particular switch. First Report and Order' 85

and § 52.3(e). That should suffice for any situations in which, for whatever reason, the vendor

has the capability to support a particular request but the carrier does not.2 Moreover, the demand

The New Orleans MSA extends approximately 60 miles to the southeast of the
city, and approximately 50 miles to the west and 40 miles to the north.

2 In the First Report and Order, the Commission stated that "the burden on [carriers
serving multiple regions] should be less than that upon carriers in smaller markets because the
latter may be required to undertake hardware upgrades whereas large carriers may already have
upgraded their switches." First Report and Order' 81. However, many areas outside the top 100
MSAs and in Phases IV and V are served by large regional carriers. For example, Bell South
serves Shreveport and Baton Rouge, while Southwestern Bell serves Corpus Christi. If the state
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outside the top 100 MSAs, while significant to competition, is not likely to result in requests for

a large number of switches. For this reason as well, it seems unlikely that requests for number

portability, if adequate vendor capacity is available, will exceed the carrier capacity that has been

made available by the Commission's decision in its Reconsideration Order to lighten the carriers'

obligations.

In sum, KMC requests the Commission to modify the Rule to provide that the time for

compliance with requests outside the top 100 MSAs runs from the date of the request if the

request is made after Nov. I, 1997, unless (for requests made before Dec. 31, 1998) the LEC

obtains a statement from the switch vendor that, based on the orders it has received to date, it

does not have sufficient additional capacity to accommodate the request. In addition, the Rule

should provide that competitive carriers seeking number portability in MSAs within Phases IV

and V may make similar requests after Nov. I, 1997 unless (for requests made before the present

date for requests within those MSAs) the LEC obtains such a statement from the switch vendor.

Such a modification is consistent with the Commission's fmdings of technical feasibility, and is

necessary to insure that consumers outside the top 100 MSAs obtain the benefits of competitive

service whenever there is a carrier ready to compete and the capacity to implement number

portability exists.

III. CONCLUSION

The present schedule for implementation of number portability puts areas outside the top

of the hardware in a particular area is such as to preclude acceleration of the present schedule,
that would be a basis for the LEC to file a waiver request.
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100 MSAs at the back of the line. Yet the order as modified on reconsideration creates a

significant possibility that the technical capability will exist to end this discrimination against

less densely populated areas of the country. This Petition proposes a procedure for utilizing

unused technical capability and thus bringing the full benefits ofcompetitive telecommunications

service to all areas of the county where competitive carriers stand ready to provide service. The

Petition should be granted.

Respectfully submitted,

E1Jgr~-
Robert V. Zener
SWIDLER & BERLIN, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116
202-424-7500
Fax 202-424-7643

Attorneys for KMC Telecom, Inc.
May 8, 1997

186436.11
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Certificate of Service

I hereby certify that copies of the foregoing PETITION FOR FURTHER

RECONSIDERATION OF KMC TELECOM, INC. in Docket No. 95-116 were served this 8th
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